Renewable Energy: The State of the Art
The business case may depend on where your company is located
By Susan E. Bruce / McNees Wallace & Nurick LLC

S

ustainability initiatives
have become part of
many corporate cultures,
with businesses seeking
renewable energy options
to meet their sustainability goals. At the same time, energy
costs are often a primary cost of doing
business, and as such, renewable energy
options must make sense from a business perspective. Although the ability
to honor these two objectives would
have historically been viewed as being
at cross-purposes, many businesses
have found that these twin goals can be
honored through planning and smart
procurement strategies. This article
offers some potential vehicles for pursing renewable options and some legal
issues to consider as businesses seek
to navigate a path that makes strides
toward achieving sustainability goals
while also being mindful of managing
energy costs.

Location, Location, Location
As a threshold matter, the options that
exist for businesses in crafting procurement strategies depend on whether
a business is located in a state with
traditional cost-of-service regulation or
in a state with retail access to competitive supply options (i.e., an electricrestructured state). Customers located
in electric-restructured states have more
options to incorporate sustainability
goals directly into their businesses.
In electric-restructured states, for
example, many businesses receive service under market-based retail supply
contracts, and businesses can directly
incorporate renewable purchases, often
by purchasing renewable energy credits (RECs) for a portion of their requirements. These credits are marketbased instruments that represent the
property rights of the environmental,
social and other nonpower attributes
of renewable electricity generation. A
credit is issued when one megawatt
hour of electricity is generated and
delivered to the electricity grid from

The effectiveness of solar as a hedge
rests in offsetting energy charges and
consumption during hot summer days
when energy prices are high and when
demand charges can be set. Careful
analysis of billing components and a
business’s usage patterns may transform
a borderline economic solar project into
an attractive option.

a qualified renewable energy resource.
Such purchases would be above and
beyond any renewable portfolio
standard mandate that may exist in
the state in which a business is located
and be tailored to meet the business’s
corporate objectives.

Enter Third Parties
In concert with any retail supply contract, a business may also enter into a
power purchase agreement (PPA) with
a third-party developer, either at the
business’s location or off-site. Under
such PPAs, a third-party provider
owns, installs and operates the renewable energy system. For the project
developer, the PPA provides a stable
and predictable revenue stream, which
is key to financiers and banks supporting such projects. For the corporate
purchaser, the PPAs create value by
locking in energy prices to reduce the
fuel-price volatility of conventional
energy and often are expected to provide a hedge against predicted rises in
energy costs. PPAs have the benefit
that another party is responsible for
owning and managing the renewable
energy project. Alternately, businesses
may elect to own and operate renewable energy sources themselves.
Regardless of whether a business
is a party to a PPA or a direct owner
of a renewable energy system, strategic deployment of renewable energy,
particularly of solar, can be an available
tool for an energy-intensive business
to reduce its energy costs, particularly
in service territories with expected
increases in costs for utility service and,
most especially, high demand charges.
Despite the influx of natural gas from
shale formations, many businesses
expect utility costs to increase due to
concerns about aging infrastructure
and calls for it to be modernized to
better withstand system stress. Businesses expect that utilities will seek
additional revenue for these initiatives, which translates to increasing
electricity rates charged to customers.

Customers located

in electric-restructured
states have more
options to incorporate
sustainability goals
directly into their
businesses.
Businesses can only sign traditional PPAs in states where the utilities
have been deregulated to allow supplier competition. Generally speaking,
businesses located in states subject to
traditional cost-of-service regulation
have no choice about who provides
their power and must receive service
under the local utility’s tariff. The green
power options that exist under such
tariffs vary. Although many traditional
utilities are responding to customers’
calls for more renewable energy options, a common criticism is that such
utility programs are not always costeffective and meaningful.
Even if a business is located in a
regulated state, however, a business can
still invest in renewable energy and
benefit through indirect physical or
financial contract structures by entering into a virtual, or synthetic, PPA
with an off-site project, often located in
another state. To overcome the challenge presented by being located in a
regulated state, a business can structure
an approach that enables it to monetize
the value of the power produced by
the renewable energy project as well
as retain ownership of project-specific
renewable energy credits produced by
the project.
This approach acts as a form of
price hedge. A company enters into
a contract to pay a renewable energy
project an agreed price for the power
produced by the project. However,
the renewable energy project sells the
generated power into the wholesale
market on a merchant basis, with
the project paying the company if
the electricity is sold into the market
above the agreed contract price but the
company paying the project the differ-
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ence if the electricity price were to fall
below the agreed price.
The business retains the renewable
energy credits from the project, which
may be credited to business locations
that are otherwise challenged to procure renewable energy.

Combined Heat and Power
In addition to renewable energy strategies, businesses with thermal loads
should also consider the viability of
installing a combined heat and power
(CHP) system to support their sustainability goals. A CHP system generates
electric power and thermal energy from
a single fuel source. As the price of
natural gas remains low, CHP represents a solid investment in improved
efficiency. As explained by the U.S.
EPA, the higher efficiency of CHP
translates into lower operating costs,
reduced emissions of all pollutants and
increased reliability and power quality.
It also helps reduce grid congestion
and avoid distribution losses. As CHP
systems can be eligible as a qualifying
facility under the Public Utility Regulatory Policies Act, CHP is an option in
both regulated and electric-restructured
states.

Declining Costs of the
Underlying Technology
A primary driver in renewable energy is that the costs of such projects
are undeniably lower than they have
been. Electricity historically has been
produced by large generating plants
that offer economics of scale. Economies of scale are beginning to be seen
in the renewable energy world as well,
which is driving down the cost. Unlike
conventional generation, however,
where the cost of fuel is a key input,
many renewable energy sources, such
as wind and solar, are technologies
with no real fuel inputs. So the cost of
the technology itself is key to whether
certain renewable projects are economic
for businesses.
To be clear, the dramatic reductions in the price of renewable energy,
such as wind and solar, have been
made possible, at least in part, by
government subsidies, such as the
federal investment and production tax
credits. The prospects for continuation of these governmental incentives
is unclear at this point. Another key
incentive for renewable projects has
been individual state net-metering
policies. For electric customers that
have on-site renewable energy generaContinued on opposite page
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tion technologies, net metering allows
those customers’ electric meters to spin
backwards, ensuring that they receive
credit for any electricity that they put
in the electricity grid rather than use
themselves. Each state has a different approach to net metering, and
the economic benefits thus can differ
widely. The continued availability of
federal tax credits as well as state netmetering policies are vulnerable due to
their dependence on legislative and/or
regulatory action. This risk of regulatory change must be allocated in any
contracting documents.
It also warrants noting that a complex layer of regulation overlays the
energy industry. The rules by which
renewable energy projects participate
are subject to change, which heightens
the importance of regulatory change
clauses in any contracting documents.
Close consideration should also be
paid to whether any federal or state
energy laws are implicated. For ex-

ample, any sales of a renewable energy
project into the wholesale market
may implicate the Federal Power Act
and the Public Utility Regulatory
Policies Act.
In summary, well-structured
investments in renewable energy can
create opportunities for businesses.
These types of projects, however, often
require a focus on energy procurement that is atypical. Historically, the
energy procurement function was relatively narrow, if not segregated, within
a business. That may be beginning to
change, as fixed energy prices increase
despite relatively low energy prices.
Particularly for those businesses making large-scale investments in renewable energy, these decisions go beyond
the utility procurement function and
must be integrated with other facets
of business planning. Taking steps to
integrate a business’s energy procurement strategies with its sustainability
initiative may yield positive results.

The Supreme Court case, Sandoz
v. Amgen, potentially will answer
both questions. At this point, most
people are fairly comfortable thinking through the dance and whether to
engage in it. But when to give notice
of marketing, and whether it will be
effective, are open issues. And for
smaller companies without multiple
revenue streams, time to market is a
big issue, either because they are concerned with competition entering (in
the case of an originator) or because
(in the case of a biosimilar) they are in
need of generating revenue.
MCC: The number of inter partes reviews
(IPRs) filed by pharmaceutical companies
has been steadily increasing. How are you
using post-grant proceedings to complement your patent litigation strategies?
Shear: I represent clients on both sides of
the fence, some challenging patents, others defending against challenges that have

been or will be brought. Post-grant can
be a valuable tool to narrow the issues in
litigation, but it has to be invoked carefully. To me, one of the most important considerations in whether to use a post-grant
proceeding is to assess which is the best
forum for the argument that you intend
to make. Is it something more technical
in nature that might be better suited for
the technically minded Patent Trial and
Appeal Board, or is it something more
appropriate for a judge or jury? That isn’t
always an easy call to make.
MCC: How will the change in the administration in Washington, D.C., affect
patent litigation for pharmaceutical and
life sciences companies?
Shear: That is truly anyone’s guess.
Many commentators have noted that
the judiciary is in a state of crisis because of the incredibly large number of
vacant judgeships that need to be filled.
Hopefully, this can be addressed.
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Step 6: Implement Controls
and Mitigation
Now that you have identified and assessed your risks, it’s time to manage
them with controls and/or mitigation.
Risk controls are the actions in place
that aim to reduce the likelihood of
risks occurring and, if they do happen,
actions you have in place to reduce
their impact. Generally, additional controls are applied to risks that are rated
“extreme” or “high” to reduce the rating
to an acceptable level.
While controls can help you prevent
risks from happening, mitigation is
aimed at reducing adverse effects.
There are four ways of dealing with
risks that you have identified. You can:
l Accept it. Risks that are unlikely to
happen and can be controlled if they
do are deemed acceptable. However,
they should still be monitored. Also,
when the cost of avoidance for lowlikelihood risks outweighs the cost of
the risk itself, it may make more sense
to accept it.
l Avoid it. This action avoids any exposure to the risk, where practical.
l Reduce it. Limit the likelihood or
impact of risk occurring through the
use of preventative solutions.
l Transfer it. This action involves
another party bearing or sharing some
part of the risk.
The right solution depends on the
context of the risk.
Finally, it’s important to create a list
or registry of the risks that relate to
each legal matter. By listing the nature
of each risk, and mitigation measures
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that can empower stakeholders to reduce risk proactively, you can monitor
your risk management progress.

Looking for
Thought Leadership
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Step 7: Review and Report Results
Once you have managed your risks
and created a registry, it’s important
to review and report the results. If
you are using a smart repository for
all your legal data, you can quickly
review and report on business objectives, and demonstrate the strategic
and financial impact of risk management. You can also build in risk
reporting protocols to highlight areas
of concern, areas of change and areas
that harbor emerging threats – along
with opportunities to enable effective
decision-making and proactive risk
management.
To be effective, in-house legal
counsel need to partner with the business, understand the issues relating to
achieving objectives and produce viable
and tangible solutions to managing
risk. By implementing a systematic and
structured risk management plan, you
can encourage proactive management
of business processes that aim to protect
your business, while increasing the possibility of achieving business objectives.
To facilitate the process, adopt tools
that can help you get started quickly
and become more sophisticated as
your risk management program grows.
Whether you are looking to manage
risks related to contracts, compliance or
corporate assets, a smart online repository of all your legal data can help you
get where you need to go.
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