
Ask 10 people who are “in the know”
about managing electronic data for legal
or regulatory purposes, and I suspect that
you wouldn’t find one who says that
Early Case Assessment (ECA) isn’t a
great concept. The idea of leveraging
advanced technology to help you be
smarter about how you approach eDis-
covery and save millions of dollars in
downstream legal review would seem to
be a slam dunk. Yet despite the obvious
benefits, the adoption of ECA technology
has been slow to rise. 

The reasons for this apparent anomaly
are actually threefold: 1) despite a great
amount of buzz on the topic a clear defi-
nition of ECA has yet to emerge, causing
many organizations to remain hesitant
about deployment; 2) the software that
has been introduced to the market so far
has been somewhat misaligned with the
fundamental needs of its users; and 3) a
simple approach to evaluate the various
technology options for this process has
been unavailable to date. 

This article will address these issues
head on. In the process, we will clear up
any confusion about what ECA is, iden-
tify the gaps in how this technology has
been delivered thus far, provide a new
framework for evaluating different solu-
tions available, and ultimately tell you
about a unique approach to ECA that is
much more in line with the needs of the
market. 

What Is ECA?
Today, many organizations are finally

starting to get their arms around their
total costs of eDiscovery, and they’re
finding that the primary cost driver is
attorney review. To combat excessive
spending in this area, many smart organi-

zations are looking for ways to analyze
their data further upstream in the eDis-
covery process so they can make some
strategic decisions before involving large
teams of lawyers that they pay by the
hour. 

To that end, ECA tools are designed to
quickly provide a snapshot of what is
contained within all your data and help
you make sense of it all. Knowing where
all your information is, and what risk
exposure your organization has right up
front will help you decide if you want to
settle…or if you intend to fight the case,
ECA may help you determine how you
will staff the case and what approach
you’ll take as a defense. Perhaps just as
important, it can help you set aside
clearly non-responsive data so you don’t
have to pay to review it later on. 

ECA is attractive to organizations in
virtually all industries, particularly those
that have a high volume of legal or regu-
latory actions who are facing pressures
from budget cuts and/or downsized legal
and IT staffs. It is contrasted with tradi-
tional review technology because it takes
place much earlier in the eDiscovery
process, is generally conducted by a
more senior-level attorney (who has the
experience to make the strategic deci-
sions), and provides a higher level of
analysis than that which often takes place
in review software to prepare your data
for use in court. 

The ECA Challenge (So Far)
Again, despite the obvious benefits,

many organizations have been slow to
adopt ECA to this point. There are sev-
eral reasons for this, including internal
cultural issues (e.g., people have a hard
time adapting to change), and that ECA
technology was a bit in its infancy until
recently. 

But possibly a bigger barrier to adop-
tion has been how this technology has
historically been delivered. ECA came to
pass when some of the larger software
companies figured out that the conceptual
search technology they’d invested in over
the past few years had some clear overlap
with the need to analyze a great amount
of data, very quickly, for legal reasons.
This software, which uses some complex
mathematics to find patterns in data,
could help you more quickly categorize
the data you were looking at and thus
expedite your search. 

However, what was taking place
under the hood was difficult to under-
stand – and more importantly, difficult to
explain to opposing counsel and the
courts. As a result, many felt they really
couldn’t re-use their work product in the
subsequent review stage. That meant
users had to use one technology for ECA,
and then start all over with their search
efforts in a separate review application
they could better explain to all parties
later on. Naturally, using one application
for ECA and a second for review led to
more risk and cost than most organiza-
tions were comfortable with. 

The other drawback to how ECA tech-
nology was traditionally being delivered
was that you didn’t have a great sense
that you had really seen “everything that

needed to be seen.” It’s no surprise by
now that ECA is about looking at only a
small subset of your overall data to make
some strategic decisions – and most tech-
nologies built for ECA do not have the
tools in place to provide confidence to its
users that they haven’t missed a critical
piece of evidence as they did their quick
analysis. 

The Market Evolution
As we set our sights on a new decade,

ECA technology is poised to make a leap
from simply a good idea to being a true
enterprise solution that can deliver on the
promises made when the technology was
originally conceived. This is because a
small handful of providers have arrived
at the inevitable conclusion. In order to
deliver software that is widely adopted in
the market, a number of changes have to
be made to how it is packaged and deliv-
ered. 

The new market mandate is for ECA
technology that is able to provide a quick
snapshot of an organization’s data, can be
leveraged for both ECA and review, is
simple enough to be used by the senior-
level attorneys who generally conduct
this work, and provides users with mea-
sureable confidence that the data they’ve
based their strategic decisions on is truly
representative of the entire corpus. 

Translated more simply, the ECA
technology that will provide the greatest
value to organizations subject to legal or
regulatory action will be those applica-
tions that cast a wide net on all your data,
are simple to use, are highly transparent
(i.e., do not rely on black-box search), are
integrated into an end-to-end eDiscovery
solution, and can deliver measureable
certainty that you’ve seen what needs to
be seen. 

While simple in concept, this is a tall
order that very few technology vendors
will be able to fulfill going forward. 

A New Breed Of ECA Technology
One company that has made great

strides in delivering a market-driven
ECA solution is RenewData, an eDiscov-
ery, archiving, and information gover-
nance service provider. Its Vestigate soft-
ware is based on a methodology that was
being used with an exclusive set of
clients and which has just recently been
translated to a technology-based offering
for the mass market. This Software as a
Service (SaaS) solution lets humans take
back control of their data, and is ahead of
the curve in terms of delivering the value
that organizations are now demanding. 

There are three key components of the
software that accelerate access to rele-
vant documents and provide measurable
accuracy to ensure that important docu-
ments have not been missed:

1. The first key component is a simple
user interface that allows a small team to
quickly identify what’s relevant in a
given document just by using a mouse to
highlight critical language (or metadata)
that’s relevant to the case. 

2. The system then finds all similar
documents using nothing more sophisti-
cated than Boolean searching, and auto-
matically bulk tags those documents to

The Evolution Of Early Case Assessment From Simply A Good Idea 
To An Enterprise Solution

Page 14 The Metropolitan Corporate Counsel November 2009

Rich Cohen 
and Joe Garber

RENEWDATA

eliminate the need to read significant
amounts of redundant data. This happens
until it appears that all potentially rele-
vant documents have been identified.  

3. The final key aspect of Vestigate is
statistical sampling for quality control.
This important analysis is put in place to
provide confidence that you have taken
reasonable steps to locate and analyze the
most critical data. This process, based on
zero-defect testing that is widely used in
many industries (such as pharmaceutical
drug testing), delivers a measurable con-
fidence level…up to 99.9 percent cer-
tainty that all relevant documents have
been identified. 

Most Vestigate clients start out with
an 85 percent confidence level that the
critical data has been analyzed during the
ECA stage, which is much higher than
humans are capable of achieving on their
own with redundant tasks, according to a
wide range of published reports. After
reading only five to six percent of the
total data in question, organizations have
a very good sense of what’s contained
within their data and have their most
senior-level attorneys interact with the
system (regardless of their comfort with
technology) to make the key strategic
decisions for a given case. 

The ease-of-use and measureable cer-
tainty are two clear differentiators for
Vestigate, but another is its integration in
an end-to-end eDiscovery solution and its
ability to be leveraged for both ECA and
review. If the senior attorneys decide that
they intend to fight a case after their
analysis, they can then go back to the
data in Vestigate and keep working.
Using the exact same tool, they can pro-
ceed with first-pass review and have a
very small team mark data for relevance.
Generally, using the same text-highlight-
ing, bulk-tagging, and quality-control
capabilities, the team will only review
about 15 percent of the overall dataset,
achieve up to a 99.9 percent confidence
level that they’ve reviewed all potentially
relevant data, and can ultimately save the
organization up to 70 percent in overall
review costs. 

Summary
ECA is a hot topic in eDiscovery cir-

cles (and boardrooms) today for a good
reason. The cost of attorney review is
extremely high, and it’s only destined to
increase as the volume of data expands. A
number of technologies are available to
help organizations bring these costs in
line. 

But buyer beware – not all ECA solu-
tions being sold in the market today are
the same. In fact, there is a wide range of
offerings available, many of which have
yet to evolve from concept to solution.
Make sure you understand what each
software provider is delivering and look
for a solution that allows you to get a
good sense of what your data is telling
you about the case at hand – without for-
feiting overall cost savings or certainty
that you’ve seen what needs to be seen
before you make your decisions.

Please email the authors at rich.cohen@renewdata.com or joe.garber@renewdata.com with questions about this article.
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