
As stewards of shareholder interests,
corporate directors are responsible for
overseeing management’s efforts to
manage risks. But how far does that
responsibility extend when it comes to
“compliance” risk? And are there limits
to director liability in regard to monitor-
ing management’s activities?

A refining ruling from the Delaware
Supreme Court that addresses these
questions has sparked much interest and
discussion among the legal community
that serves boards of directors. In
November 2006, the court, in Stone v.
Ritter, for the first time expressly upheld
the Delaware Chancery Court’s 1996
landmark Caremark decision on direc-
tor liability and adopted the Caremark
language. In so doing, Delaware’s high
court set new case law, offering addi-
tional clarity on oversight responsibili-
ties for boards of directors. The ruling
also generated a clearer picture of how
directors can guard against liability. 

Last year’s case involved a lawsuit
by shareholders of AmSouth Bancorp, a
retail banking company. AmSouth
shareholders claimed that the bank’s
directors had failed in their responsibil-
ity to oversee actions by certain bank
employees and managers that resulted
in $50 million in penalties for violations
of the Bank Secrecy Act and various
anti-money-laundering regulations. The
penalties principally arose from the
bank’s failure to file Suspicious Activity
Reports as legally required.

But the Delaware Supreme Court
ruled that boards can’t be held liable if
they can demonstrate a “good faith”
effort to oversee management’s actions.
Key to the court’s ruling was the fact
that AmSouth’s board used an indepen-
dent third party to assess management’s
oversight effectiveness. From the per-
spective of board directors, the decision
underscores the need to pursue ongoing,
independent risk assessments as a
means of protecting the organization –
and themselves.

While financial institutions and
money laundering were at the center of
this case, the liability standard estab-
lished in this court decision crosses all
industries.

Good Faith
In upholding Delaware’s Court of

Chancery dismissal of the shareholders’
complaint, the state Supreme Court
refuted the shareholders’ claim that the
board did not exercise any oversight.
The court’s ruling said that the
AmSouth directors had sought a third-
party review of the bank’s compliance
with the anti-money-laundering regula-
tions, and, in doing so, exercised a
“good-faith” effort of overseeing the
conduct of employees and management. 

The Supreme Court ruling also reaf-
firmed the Caremark decision that
“articulates the necessary conditions for
assessing director oversight liability.”
Those conditions set a very high stan-
dard for proving negligence.

The Chancery Court’s Caremark rul-
ing said that boards of directors that
exercise reasonable oversight of a com-
pliance program may be eligible for
protection from personal liability in
shareholder civil suits resulting from
employee misconduct. The Caremark
case pointed out that the compliance
program should provide “timely, accu-
rate information sufficient to allow
management and the board, each within
its scope, to reach informed judgments
concerning both the corporation’s com-
pliance with laws and its business per-
formance.” It also delineated that a
director’s obligation “includes a duty to
attempt in good faith to assure that a
corporate information and reporting
system, which the board concludes is
adequate, exists.” 

In its ruling, the Delaware Supreme
Court found that board liability would
exist if “the director failed to implement
any reporting or information system or
controls,” or, “having implemented
such a system or controls, consciously
failed to monitor or oversee its opera-
tion, thus disabling themselves from
being informed of risks or problems
requiring their attention.” By including
this second caveat, the court was saying
that boards could not insulate them-
selves through “willful blindness.” 

Implications For Directors
In light of the Stone ruling, what do

directors need to know about meeting
this standard? 

First, stay informed. Boards need to
have a thorough understanding of the
company’s compliance program. Direc-
tors should ask questions to assess man-
agement’s ability to identify relevant
risks and determine how effective the
compliance program is in addressing
those risks. One way to keep directors
informed is for board meetings to
include presentations on all high-risk
issues facing the company and how the
compliance program is addressing these
risks. All of the risks detailed and how
the directors dealt with each item should
be documented in board meeting min-
utes.

Although management has a critical
role in assessing risks, as well as devel-
oping appropriate controls and compli-
ance programs to address them, the
board must make its own objective and

independent assessment to determine
that the company’s compliance pro-
grams are effective. 

To help the board fulfill this respon-
sibility, directors will often have to seek
the assistance of outside advisers to
carry out an independent assessment of
the institution’s compliance programs.
Such an assessment may be performed
by reputable independent third parties
that understand leading industry stan-
dards or “practices” for the particular
area being reviewed. It is crucial, how-
ever, that once the assessment is per-
formed, the board require detailed
action plans by management to rectify
deficiencies noted by the assessment in

an efficient and sustainable manner and
also require management to provide reg-
ular progress updates. Failure to follow
through in this manner may create lia-
bility based upon the articulated stan-
dard contained in Stone.

Finally, directors –  and management
and shareholders – should understand
that pursuing such an assessment and
appropriate remediation will not only
create evidentiary support documenta-
tion of board oversight, as it did in
Stone, but also enhance the company’s
overall compliance program, providing
greater protection to both company
investors and board members alike.
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Anti-Money Laundering Spending Up 
71 Percent At North American Banks

KPMG Survey Shows North American Banks Report Highest
AML Spend Rate Globally And Most Substantial Increase 

In Suspicious Activity Reports
Bank executives say spending to combat money-laundering activities rose by

71 percent in North America over the past three years, mainly to pay for IT sys-
tems and training staff, according to a new survey by KPMG International. It was
the highest spending rate increase among the regions surveyed, and well above the
58 percent global average.

With an expectation that the appropriate IT systems are now in place to support
monitoring and regulatory reforms, those same North American executives expect
to hold spending increases to just 28 percent over the next three years, the KPMG
study found. But IT systems are only part of the monitoring process.

“A company’s IT spend is not a panacea to its anti-money-laundering issues,”
said Teresa A. Pesce, a Forensic practice partner overseeing the AML service line
for KPMG LLP, the U.S. audit, tax and advisory firm.  She applauded banks who
also invested in hiring and training their employees.

“A vigilant, experienced and well-trained staff is the first line of defense in the
fight against money laundering,” Pesce said, noting that 100 percent of the KPMG
survey’s North American respondents reported that they rely on their employees to
report suspicious transactions. The global average for reliance on workers was 97
percent.

In addition, 95 percent of North American banking executives reported a rise in
the number of suspicious activity reports (SARs) over the past three years, with 63
percent of those surveyed saying the number of SARs were up “substantially.”
Globally, 72 percent of those surveyed reported an increase, while just 42 percent
saying the number were “substantially” higher. The white paper did not ask for the
number of SARs that each institution filed.

With more SARs being filed, banks have new investigative challenges, particu-
larly when an issue requires cross-border deployment of staff and when emerging
markets are involved.

“To successfully combat global AML issues you need a truly global team,” said
Pesce. “That means having well-trained, locally-based investigators in foreign
countries who know the domestic banking laws and business culture, as well as
how to speak the language.”

Pesce also pointed out that although globalization of banking and other market
forces have increased the focus on money-laundering by senior management and
boards, more attention is needed. According to the survey, only 63 percent of North
American respondents believed AML issues were among senior management’s
highest priorities.

“With regulatory and legislative change, greater engagement with countries
with high associated risks, and expanded enforcement requirements, AML needs
to move higher on the agenda for both the senior management and the board,” she
said.

“Many AML executives may have a view that they have invested so heavily in
IT systems and hiring experienced professionals that they do not need to focus on
tactical and relevant strategic compliance and monitoring issues,” said Pesce. She
cautioned, however, that AML remains a very critical issue, particularly since 7
percent of North American bank executives reported their institutions were not in
compliance with U.S. Patriot Act testing requirements. 

KPMG LLP, the audit, tax and advisory firm (www.us.kpmg.com), is the U.S.
member firm of KPMG International. KPMG International’s member firms have
113,000 professionals, including more than 6,800 partners, in 148 countries.

KPMG International, a Swiss cooperative, is a global network of professional
firms providing Audit, Tax and Advisory services. Each KPMG firm is a legally dis-
tinct and separate entity and describes itself as such.


