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Editor: Please describe BHP
Billiton’s business.

Fast: BHP Billiton is the world’s
largest diversified resources company
with market capitalization as at the be-
ginning of April 2004 of approximate-
ly US$59 billion.  We are distinguished
from other resource companies by the
quality of our assets, our deep invento-
ry of growth projects, our customer-fo-
cused marketing, our diversification
across countries, commodities and
markets and our petroleum and gas
business.

We have some 35,000 employees
working in more than 100 operations
in 30 countries. Reflecting our aim to
be a premier global company, we occu-
py industry leader or near industry
leader positions in major commodity
businesses, including aluminum, ener-
gy coal and metallurgical coal, copper,
ferro-alloys, iron ore and titanium min-
erals, and have substantial interests in
oil, gas, liquefied natural gas, nickel,
diamonds and silver.

The central tenet of the BHP
Billiton business model is that its di-
versified portfolio of high quality as-
sets provides more stable cash flows
and greater capacity to drive growth
than the traditional resource cyclicals.

BHP Billiton was created through
the Dual Listed Companies (DLC)
merger of BHP Limited (now BHP
Billiton Limited) and Billiton Plc (now
BHP Billiton Plc), which was conclud-
ed on 29 June 2001.

BHP Billiton Limited and BHP
Billiton Plc continue to exist as sepa-
rate companies, but operate on a com-
bined basis as BHP Billiton.  The
headquarters of BHP Billiton Limited,
and the global headquarters of the
combined BHP Billiton Group, are lo-
cated in Melbourne, Australia. BHP
Billiton Plc is located in London,
United Kingdom.  Both companies
have identical boards of directors and
are run by a unified management team.

Shareholders in each company have
equivalent economic and voting rights
in the BHP Billiton Group as a whole.
Shares in BHP Billiton Limited have
their primary listing on the Australian
Stock Exchange and shares in BHP
Billiton Plc have their primary listing
on the London Stock Exchange.  A sec-
ondary listing is maintained on the
Johannesburg Stock Exchange and
BHP Billiton has ADR’s listed on the
New York Stock Exchange.

Editor: What are your responsibili-
ties?

Fast: As Chief Legal Counsel and
Head of External Affairs I am respon-
sible for all legal transactions and all
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government affairs and community re-
lations matters affecting the BHP
Billiton group.  The BHP Billiton
Legal Function, External Affairs
Function and Company Secretariat are
comprised of 122 members, located in
18 separate offices, worldwide.

In my role, I am a member of the
following key committees: Office of
the Chief Executive; Executive
Committee (“ExCo”) of BHP Billiton
Ltd and BHP Billiton Plc; Investment
Risk Committee (“IRC”) and
Disclosure Committee.

Editor: How is the legal function or-
ganized?

Inside This Issue
See Page 3 For A Topical Guide

The Above Firms Partner With Corporate Counsel 
By Providing Financial And Editorial Support

Compliance Programs / Insurance / Risk Management / Intellectual Property • Focus On Ohio (Index P 51)

Please turn to page 62

Northeast Edition www.metrocorpcounsel.com

The Editor Interviews John C. Fast,
Chief Legal Counsel and Head of
External Affairs, BHP Billiton.

Corporate Counsel
®

T h e  M e t r o p o l i t a n

• High On The Scale Of Corporate Assets: 
The Intellectual Property Portfolio 
Interview: Lester L. Hewitt 
AKIN GUMP STRAUSS HAUER & FELD LLP  . . . . . . . . . . . . . . . . . . . . . . . . Page 4

• U.S. District Court Holds That The Federal Government 
Must Exhaust Administrative Remedies Pursuant 
To 42 U.S.C. §405 (h) Before It Can Sue Medicare 
Providers Under Common Law Causes Of Action 
By Ronald H. Clark 
ARENT FOX PLLC Page . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 5

• Protections For Vendors In A Customer’s Bankruptcy 
May Not Be As Expected 
By Joseph Cioffi
DAVIS & GILBERT LLP . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 6

• Google v. American Blind: Trademark Infringement Litigation 
In The Search Engine World
By Jocelyn West Brittin 
HOLLAND & KNIGHT LLP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 8

• Extraction Of Public Domain Data From Proprietary 
Database Is Not Infringement
By Edward J. Naughton and Larry M. Zanger 
HOLLAND & KNIGHT LLP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 8

• New Form 8-K Disclosures And Filing Deadlines: 
A Practical Guide – Part II
By M. Ridgway Barker and Randi-Jean G. Hedin 
KELLEY DRYE & WARREN LLP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 9

• D&O Insurance: Do You Really Have It? 
Donald W. Kiel and Faisal M. Zubairi 
KIRKPATRICK & LOCKHART LLP . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 11

• Corporate America’s Nominations Process: 
The Winds Of Change – Part II 
Interview: Abbe L. Dienstag and Kenneth P. Kopelman 
KRAMER LEVIN NAFTALIS & FRANKEL LLP . . . . . . . . . . . . . . . . . . . . . . . Page 12

• Practical Insurance Tips For Risk Managers 
And In-House Lawyers
By Robert D. Chesler and Lynda A. Bennett 
LOWENSTEIN SANDLER PC  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 13

• Professional Risk Management: A New Day 
Interview: J. Randolph Evans 
MCKENNA LONG & ALDRIDGE LLP . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 14

• The “Inequitable Conduct” Defense In Patent Law
By Richard H. Brown and Charles Allen Yuen 
PITNEY HARDIN LLP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 17

• New European Law On “Works Councils” 
Demands Headquarters Strategy
By Donald C. Dowling, Jr. 
PROSKAUER ROSE LLP . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 18

• E-DISCOVERY: It Also Requires Some Perspiration – Part II
By Linda B. Katz 
SILLS CUMMIS EPSTEIN & GROSS P.C.  . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 19

• Spotlight On The Audit Committee
Interview: Gerald S. Backman 
WEIL, GOTSHAL & MANGES LLP . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 20

• Interpreting Ambiguities In Loan Documents – Part II
By William E. Hiller and Geoffrey R. Peck 
WILLKIE FARR & GALLAGHER LLP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 21

• Executive Compensation: At The Crossroads? 
Interview: Michael S. Melbinger 
WINSTON & STRAWN LLP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 22

• The ADA’s Internal Conflict Disorder
By Jonathan A. Segal 
WOLFBLOCK . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 23

• Coudert Brothers’ Global Antitrust Practice: 
A Worldwide Solution To Antitrust Problems 
Interview: Darrell Prescott 
COUDERT BROTHERS LLP . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 24

• Jones Day: A Proud Citizen Of Cleveland And The World
Interview: Robert H. Rawson 
JONES DAY  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 53

Special Feature Articles
• Canadian Generic Drug Manufacturers To Be Allowed 

To Produce Patented Drugs For Export 
By Jennifer A. Orange 
TORYS LLP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 25

• Awarding Scholarships And Disaster Relief To Employees 
By JoAnn Luehring 
ROBERTS & HOLLAND LLP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 26

• Depth And Diversity Enhance IP Practice 
At Norris, McLaughlin & Marcus: 
Interview: Kurt G. Briscoe and Jeanne Hamburg 
NORRIS, MCLAUGHLIN & MARCUS, P.A.  . . . . . . . . . . . . . . . . . . . . . . . . . Page 27

• Corporate Governance For Private Companies 
After Sarbanes-Oxley 
By Neil H. Aronson and Megan N. Gates 
MINTZ, LEVIN, COHN, FERRIS, GLOVSKY & POPEO, P.C.  . . . . . . . . . . . . . Page 28

• New Copyright Legislation In The Works 
By Mary J. Hildebrand and Jacqueline L. Klosek 
GOODWIN PROCTER LLP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 29

• German Targets Remain Interesting For U.S. Corporations 
By Christian Cascante and Jan M. Bauer 
GLEISS LUTZ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 30

• Electronic Discovery: The End Of The Innocence
By Michael Prounis 
EVIDENCE EXCHANGE  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 31

• eLawForum: Transforming Legal Services – Part I
By Clayton M. Christensen and Scott D. Anthony 
eLAW FORUM  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 32

• U.S. Sentencing Commission Amends Corporate Guidelines – 
What Do The Changes Mean For You? 
Interview: Barry Boss 
COZEN O’CONNOR  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 33

• Offers Of Judgment In Copyright Cases
By Marc D. Haefner and Mitch W. Taraschi 
CONNELL FOLEY LLP . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 34

• Legal Principles Applicable To Judicial Review 
Of Customs Classifications Cases 
By Sandra Liss Friedman
BARNES, RICHARDSON & COLBURN  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 35

• Discrimination Lawsuits Against Insurers May Be On The Rise 
By Mark D. LeMaster
NELSON LEVINE DE LUCA & HORST, LLC  . . . . . . . . . . . . . . . . . . . . . . . .Page 54

• Exclusion Of In-House Counsel From Discovery Of Sensitive Data
By Jennifer A. Smith 
VORYS, SATER, SEYMOUR AND PEASE LLP  . . . . . . . . . . . . . . . . . . . . . . . Page 55

Editorial
• Is Your Company Meeting Its Compliance Obligations? 

You Will Be Expected To Know!
By Robert E. Bostrom
WINSTON & STRAWN LLP  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 16

Global Corporations – Global Citizens



Fast: The BHP Billiton Legal Function is
comprised of 85 persons, located in 18
different locations.  We are organized
around three regional hubs, being London
(covering Europe and Africa), Houston
(covering North and South America) and
Melbourne (covering Australia and Asia).
Each regional hub is managed by a
Regional Counsel who in turn reports to
myself.  There is close and regular inter-
action between the Regional Counsel and
myself to ensure that consistently high
standards of legal service are maintained
to all parts of BHP Billiton’s operations
worldwide.

Editor: How important is the rule of
law? 

Fast: The rule of law is fundamental to
how we operate and to our risk manage-
ment matrix.  As a basic proposition, we
require that countries within which we op-
erate have a legal system that is compre-
hensible and that will provide us with a
sufficient level of comfort around the
safety of our employees, the ownership of
our assets and the integrity of our opera-
tions.

Editor: What efforts are being made to
promote the rule of law? 

Fast: Key to BHP Billiton’s operations
are our Charter and Guide to Business
Conduct which set out our values and the
way in which we conduct ourselves in all
countries where we operate.  It is every-
one’s responsibility, including that of the

Chief Legal Counsel, to give effect to the
values and standards outlined in those
documents.  We will not operate outside
of the standards that we set for ourselves
as an organization, nor will we conduct
business with contractors, consultants or
other parties that fail to comply with these
standards in their dealings with us.

Editor: How important is it to have so-
phisticated local lawyers?

Fast: Our Legal Function will generally
have an internal capability in countries in
which we invest.  In most instances, these
lawyers will be highly skilled in the laws
of those countries and, in some instances
will also be well connected to the legisla-
tive and regulatory processes.
Additionally where necessary, we will re-
tain law firms that complement the skill
sets of our internal lawyers and who are
likely to have broader “in country” con-
nections, often in academia, the legal fra-
ternity, the legislatures, etc.  Some of them
will have had a history of prior or current
political involvement as members of the
legislature or, alternatively, will be con-
nected to the political process.

Editor: What standards guide BHP
Billiton? 

Fast: Our Health, Safety, Environment
and Community Policy requires that
“Wherever we operate we will meet and,
where appropriate, exceed legal and other
requirements.” We require our operations
to assess whether local legislation pro-
vides an adequate level of HSEC perfor-
mance and, where it does not, we ensure
that our activities are conducted in a man-
ner consistent with our internal require-
ments, including the international

standards to which we subscribe.
The key international conventions and

standards that guide our approach include:
Global Reporting Initiative; ISO 14001
Environmental Management Systems;
United Nations Universal Declaration of
Human Rights, United Nations Global
Compact; US-UK Voluntary Principles on
Security and Human Rights; World Bank
Guidelines on Involuntary Resettlement;
and the International Council on Mining
and Metals Sustainable Development
Framework.

Editor: How are issues such as global
warming handled? 

Fast: The BHP Billiton Forum on
Corporate Responsibility (“FCR”) brings
together representatives of our senior
management team, the leaders of several
key non-government organizations and
community opinion leaders to discuss and
debate social and environmental matters
relevant to the Company. The FCR pro-
vides a means for direct and open dia-
logue about issues of interest to the wider
community. The climate change debate is
a good example of the sorts of issues dis-
cussed by the Forum.

We have established an internal target
to achieve an improvement in the green-
house gas intensity of our operations’
emissions (including emissions from pur-
chased electricity) per unit of production
of not less than 5 percent over the period
2002 to 2007. To date we are on target.

Editor: How does BHP Billiton benefit
the United States? 

Fast: Our contribution in terms of direct
and indirect employment etc. will be high-
ly dependent on the nature of the host

community.  In developing countries, the
number of indirect jobs (multiplier effect)
will tend to be higher than in developed
countries, such as the U.S.  While we  di-
rectly employ approximately 4,000 people
in the U.S., we have not sought to quanti-
fy the number of additional jobs created in
suppliers, distributors etc.

During 2002/2003, we injected in the
order of US$1.1 billion into the
economies of North American (including
Canada).

It is also very important to think about
our contribution at the local level.  Our
New Mexico coal operations provide a
good example of how our activities can
assist with the creation of job opportuni-
ties and provision of training support.  At
present, 64 percent of the workforce
across the operations is Native American
while at the Navajo mine, 92 percent of
employees are Native American.

Editor: Give us some examples of how
BHP Billiton has contributed to under-
developed countries?

Fast: The following examples are repre-
sentative:

• The Escondida copper mine in north-
ern Chile is the world’s largest source of
copper. The mine plays a significant role
in the country’s economy. Presently,
Escondida accounts for 20 percent of that
country’s copper production.  Since min-
ing began in 1990, the Company has con-
tributed US$1.7 billion in taxes and
spends approximately US$475 million an-
nually on goods and services within that
country.  The Company also supports
local communities through the Escondida
Foundation.  The Foundation’s activities

John C. Fast
Continued from page 1
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are focused in the areas of education,
health, social and indigenous develop-
ment, with an emphasis on young people.

• Our Zamzama gas project in
Pakistan is located in an area that suffers
from very low rainfall, lacks basic infra-
structure and has limited educational fa-
cilities or opportunities. Our community
development program aims to facilitate
the empowerment process and improve
the quality of life for the poor and the vul-
nerable people living in that area.
Education is considered to be a vital part
of this process.

• The Mozal aluminum smelter in
Mozambique is in an area where malaria
is endemic.  As well as being a problem
for the smelter workforce, the disease is a
major problem in the local community.
The Mozal Development Trust is working
with a number of partner organizations to
reduce new malarial infections in
Southern Mozambique.  Since implemen-
tation of the program, the cases of malar-
ia in the Mozal workforce has declined by
50 percent and the local communities in-
volved in the program have seen infection
rates in children decline by 40 percent.

Editor: What about health, safety and
the environment?

Fast: A few examples are briefly outlined
below:

• Our Dendrobium underground coal
mine, is under development in New South
Wales, Australia. As part of the ventilation
system for the mine, the No 1 ventilation
shaft was constructed. Normally a danger-
ous operation, the shaft (183 meters deep
and 4.25 meters in diameter) was com-
pleted without one person entering the
shaft during the construction period. The
project has set new industry standards in
safety performance and environmental
care.

• Our EKATI Diamond Mine is locat-
ed 200 kilometers south of the Arctic
Circle, in Canada’s Northwest Territories.
In April 2002, a team of highly motivated
volunteers from the mine set about tack-
ling the inefficient use of energy at the
site. Aiming at saving the equivalent of
500,000 liters of diesel fuel per year, they
had reached their goal by October. Not
content with their success, the team raised
their target to 1,000,000 liters – and
achieved it.

• Many of our businesses in South
Africa and Mozambique are in very high

HIV/AIDS areas.  We have developed
support programs to help prevent our em-
ployees from acquiring the disease or, in
the case of patients, to receive appropriate
treatment.  We are also assisting the
broader community to cope with the ef-
fects of the epidemic by participating in a
range of projects with government, com-
munity organizations, NGOs and industry
groups.

Editor: Do you support the work of or-
ganizations dedicated to corporate so-
cial responsibility and/or the rule of
law?

Fast: Virtually all of our community pro-
grams are implemented in partnership
with one or a number of NGOs.  We rec-
ognize that we do not necessarily always
have the right skill set internally and draw
on the expertise of partner organizations
that specialize in these areas. 

At the international level, we regularly
engage with and/or support the work of
WWF, Oxfam, ProNatura, World Vision,
Opportunity International, etc.

Editor: Why is it important for BHP
Billiton to rank high, as it does, on var-
ious indices of corporate social respon-
sibility? 

Fast: Good corporate social responsibility
performance is an increasingly important
contributor to our licence to operate and
grow our businesses.  Companies with a
poor track record in these areas will find it
increasingly hard to gain regulatory ap-
provals and community support for new
developments.  The benchmarks provide a
degree of assurance to external parties that
we are serious about our commitment to
corporate social responsibility and have
effectively put our policy commitments
into practice.

Good corporate social responsibility
performance is also increasingly viewed
as a good proxy for overall management
competency providing an insight for in-
vestors into how well we are managing
general risk and governance issues.

Editor: How has BHP Billiton gone
about achieving law compliance? 

Fast: We are very proud of our record of
legal compliance, particularly having re-
gard to the size, scale and diversity of our
operations throughout the world and the
need to comply with different laws and
standards in different jurisdictions.  We
regard risk management as being a key
role for our lawyers and, over time, we
have accustomed all of our businesses and
operations to work hand in hand with our

Legal Function.  This cooperation com-
mences at the planning stage and contin-
ues throughout the life of the assets and
operations thereby enabling us to address
issues early and in most instances before
they could become violations.

Editor: Does BHP Billiton feel that if
more companies act in socially respon-
sible ways, all global companies will
benefit? 

Fast: Our industry, more than most, is
judged by the performance of the lowest
common denominator and it is very hard
for individual companies to differentiate
themselves from poor performers in the
minds of the general public.  It is therefore
important that we also seek to advance the
industry as a whole, rather than solely fo-
cusing on our own performance.  For this
reason we, together with a number of the
world’s largest mining companies, formed
the International Council on Mining &
Metals (ICMM).  One of ICMM’s first ac-
tions was to develop a sustainable devel-
opment framework, with associated
principles to which all members have
committed.  Nonmembers have also been
invited to commit to the framework.

Editor: Do BHP Billiton’s HSEC and
law compliance efforts create positive
public attitudes about BHP Billiton and
global companies generally? 

Fast: There is no doubt that being able to
demonstrate that the company has sound
systems of Health, Safety, Environment

and Community governance and manage-
ment will assist in the demonstration of
due diligence, should something go
wrong.  Companies that have a reputation
for poor performance or are unable to
demonstrate due care are likely to be the
focus of unfavorable attention from com-
munity groups, the courts and regulators
alike.

Editor: Do you feel that the collective
efforts of enlightened global companies
like BHP Billiton can accelerate the de-
velopment of emerging countries? 

Fast: There is no doubt that the develop-
ment of mineral resources has the poten-
tial to positively contribute to a country’s
development and provide a pathway to
other forms of economic activity.
Countries such as Chile, Botswana,
Malaysia and Oman are often cited as ex-
amples of countries that have very suc-
cessfully developed their mineral and
petroleum resources in a way that has pro-
vided sustained benefits for their
economies.  However, there are also ex-
amples of countries that have so far failed
to capitalize in a meaningful way on such
developments.  Clearly, access to natural
resources is not enough on its own.  The
resources must be developed in an envi-
ronmentally and socially responsible way
and the host government’s governance
structures must be sufficient to ensure that
revenue streams are not eroded through
corruption or a lack of capacity to effec-
tively use the revenues for the public
good.
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Enhancements To Better Serve Our Readers At
www.metrocorpcounsel.com

The value of our newspaper as an ed-
ucational and research tool continues to
grow. Corporate counsel wishing to re-
tain outside counsel are increasingly
using the Internet to find lawyers with
specific skill sets. With that in mind, we
have enhanced our Website,
www.metrocorpcounsel.com, to make it
an easy and effective tool to find out
more about the skill sets of the authors
from our supporting and patron law
firms.

Effective with our May issue, we
launched a set of “hot” links with each
article whereby you, the reader, can ac-
cess an author’s firm home page or di-
rectly click on the biography of the
author of the article you are reviewing
on our Website. There will also be an e-

mail link to the author should you desire
direct contact.

Another capability at www. metro-
corpcounsel.com is our search tool. You
can search for articles by the author’s
name or the topic of the legal issues for
which expertise is needed.

We have also noted that a number of
our participating firms are referencing
past articles or interviews in our news-
paper in their firm bios, and providing
“hot” links to the articles or interviews.

Our staff sincerely hopes these
Website enhancements allow you to
take further advantage of outside coun-
sel research, and make it easier for 
you to connect with a lawyer who has
the required skill sets.

– George Miller, Associate Editor 


